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In the Court of Appeals of the District of Columbia. 


No. 2889. 

George E. Warder et al., Appellants, 

vs. 

Charles Newburgh. 


a Supreme Court of the District of Columbia. 

No. 52884. At Law. 

Charles Newburgh, Plaintiff, 
vs. 

George E. Warder, Frank Warder, Ella C. Gray, and Mary S. 

Wilson, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following pa]>ers were filed and proceedings 
had, in the above-entitled cause, to wit: 


1 Declaration. 

Filed September 6, 1910. 

In the Supreme Court of the District of Columbia. 

No. 52884. At Law. 

Charles Newburgh, Plaintiff, 
vs. 

George E. Warder, Frank Warder, Ella C. Gray, and Mary S. 

Wilson, Defendants. 

The plaintiff sues the defendants to recover parts of lots 15 and 16. 
in Square 503, in the City of Washington, District of Columbia, be¬ 
ginning for the same 36 feet from the northwest comer of said lot 
16, running thence due east 81 feet 6 inches; thence due south 12 
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feet, thence with the south line of lot 10 westerly t feet 0 inches) 
thence due south 6 inches; thence westerly on lot 15, 74 feet to the 
line of Sixth Street; and thence with Sixth Street 12 feet 0 inches to 
the beginning; being premises known as 1322 Sixth Street South¬ 
west, in w hich said described premises plaintiff claims the fee-simple 
title, and of which he was lawfully possessed, to wit, on the ninth 
day of March A. I). 1909, when the defendants entered upon the 
same and unlawfully ejected the plaintiff therefrom. 

And the plaintiff claims the possession of said piece or parcel of 
ground, with the improvements thereon and the appurtenances 
thereof, and the costs of this suit. 


And the plaintiff further sues the defendants for monev 
- payable by the defendants to the plaintiff for that the defend¬ 
ants having as aforesaid ejected the plaintiff from the afore¬ 
said premises, have, from the day and date aforesaid taken and re¬ 
ceived, and still continue to take and receive, the rents, issues and 
profits thereof, and to use, occupy and enjoy the said premises to the 
damage of the plaintiff Five Hundred (500) dollars, which amount 
the plaintiff claims Insides costs of this suit. 


J. H. ADR1AANS, 
Attorney for Plaintiff. 


The defendants are to plead hereto on or before the twentieth dav 
exclusive of Sundays and legal holidays, occurring after the dav of 
the service hereof; otherwise judgment. 

J. H. ADRIAANS, 
Attorney for Plaintiff. 


Plea. 


Filed September 29, 1910. 

******* 

e de e da it .av that^ tliev are not guilty in manner and form 
a* alleged in the Declaration. 

J. W. LATIMER, 
Attorney for Defendants. 


Joinder in Issue. 

Filed October 10, 1910. 

******* 

The plaintiff joins issue upon the defendants’ plea. 

J. H. ADRIAANS, 
Attorney for Plaintiff. 


Memorandum. 

June 14, 1912.—Verdict for Plaintiff for possession of property. 
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Supreme Court of tlie District of Columbia. 

Friday, June 21 st, 1912. 

Session resumed pursuant to adjournment, Hon. Ashley M. Gould 
Justice presiding. ’ 

******* 

Coine now the parties hereto by their respective attorneys of rec¬ 
ord, whereupon the motion for a new trial filed herein being argued 
and submitted, it is ordered that said motion be and the same is 
hereby overruled and judgment on verdict is ordered. Wherefore, 
it is considered that the plaintiff have and recover of the defendants 
herein possession of parts of lots 15 and Id, in Square 503, in the 
City of Washington, District of Columbia, beginning for the 
4 same 30 feet from the northwest corner of said lot 10. run¬ 
ning thence, due east 81 feet 0 inches: thence due south 12 
feet: thence with the south line of lot 10 westerlv 7 feet 0 inches: 
thence due south 0 inches; thence westerly on lot’15, 74 feet to the 
line of Sixth Street ; and thence with Sixth Street 12 feet 0 inches to 
the beginning; l>eing premises known as 1322 Sixth Street South¬ 
west, and also recover of defendants his costs of suit to be taxed by 
the clerk, and have execution. 

From the foregoing the defendants by their attorney Mr. J. 
Wilmer Latimer, in open court, note an appeal to the Court of Ap¬ 
peals. Whereupon, the penalty of a bond for costs, is herebv fixed 
in the sum of One Hundred Dollars ($100.00) or to operate as a 
supersedeas, in the sum of Three Hundred Dollars. 

Memoranda. 

July 12, 1912.—Time to submit exceptions and file record in ap¬ 
pellate court extended to September 10, 1912, inclusive. 

July 15, 1912.—Appeal bond approved and filed. 

September 10, 1912.—Rill of Exceptions submitted. Time to 
file record further extended to November 1, 1912. 

October 25, 1912.—Time to file record further extended to Deeem- 
l>er 15, 1912, inclusive. 


5 Supreme Court of the District of Columbia. 

Friday, November 15 th, 1912. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice, presiding. 

******* 

Bv Justice Gould. 

*/ 

The Court having this day signed the Bill of Exceptions, taken 
at the trial of this cause and heretofore submitted, now hereby orders 
the same of record nunc pro tunc. 
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Bill of Exceptions. 

Filed November 15, 1912. 

******* 

Re it remembered, that at the trial of this case before the Honor- 
bio .1 iill, presiding justice, and a jury, the plaintiff and 
defendants introduced evidence to the court and jury of which the 
following is the substance, to wit: 


Plaintiff's Evidence. 

Record in Equity cause No. 27,162. wherein Lydia R. Faunce, 
et al., were plaintiffs, and Harry TTimelright. et al., were defendants, 
tending to show that plaintiffs and defendants herein claimed title 
to the property in question through Thomas Ritter, as a common 
source of title, and that said Ritter died seized and possessed of said 
property, intestate and without issue. 

6 Deed in Trust from Lydia R. Faunce and others to John 

II. Adriaans. trustee, dated Dec. 5, 190b. and recorded 
March 5. 190S. in Liber 3131, at folio ISO. et seq. of the Land Rec¬ 
ords of the District of Columbia, was then offered in evidence hv 
plaintiff, to which deed as evidence defendants’ counsel then and 
there objected on the ground that said deed was void as champer- 
tous and against public policy; hut said objection was overruled by 
the Court, and the said deed admitted in evidence; whereupon coun¬ 
sel for the defendants excepted, and said exception was duly noted 
on the minutes of the court before the jury retired Said deed 
(omitting the acknowledgments) is as follows: 


Deed in Trust. 

Lvdia R. Faunce et al. 
to 

John TL Adriaans, Tr. 

This deed, made this fifth day of December, 1906, by and be¬ 
tween Lydia R. Faunce, Mary V. Bayha, Catherine M. P. Ruck, 
Charles W. Griffin and Emma R. Griffin, his wife, William IT. 
Griffin and Mary Griffin, his wife, sole surviving heirs at law of 
Thomas Ritter (also known as Thomas T. Ritter, and also as 
Heenan Ritter) parties of the first part, and John H. Adriaans, 
Trustee, party of the second part. 

Witnesseth. That in consideration of five (5) dollars the parties 
of the first part do grant unto the party of the second part in fee 
simple all of the right, title and interest of the parties of the first 
part in and to all those nieces or parcels of land in the citv 
7 of Washington, in the District of Columbia, described as fol¬ 
lows: to wit: Beginning at a point distant thirty-six (36) 
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Sen a*/)'mnnS'reH h"‘T °j, °^ iginal lot numbered six- 
<;it.v Of Washington 6 *?* <5 ° 3) in the 
due East eighty-one feet and s?x£.£2'“S”^“ d . n \ nn “* torn* 
South twelve (12) feet- th Pn pp w , !i -n f L' ^ in -) thence due 
sixteen (16) westerly seven (7) f*w ^ t^ e . ^° ut h line of lot 
-"th six (6) inffi; ZnVSeSv'^ W $ ,n ^;'^ce due 
the dividing line between lot* fifteen* (1 ^- ee F (15) parallel to 

four (74) feet to the L of Siv! f ( ! R) and - eIX ‘<*n (16) seventv- 

Jjne «f Sixth S-eet SorthSlStelv^ hT 7r h ^ d "7 '*» 

♦ be place of beginning beinir , 1 ,. , n / , s,x (6) inches to 

fifteen (15) and^een dff) in .TF* ° f lhree P ie «* of '<*>* 
respectively in Liber ITS 1 ) f,.i; oo/' sr l ,,1,r e separately described 

et 'eq.: and liber 2123 folio SB pf 9 i * .7 h ', 'l ber 2022 folio 312 
the District of Columbia - and Iwdn S ,3 ' a * 1e l-md records of 
grantee therein Thomas ’Ritter !w i le S; ’" ,C prp, ,’ ert v " hereof the 
■bed seized and l k ’nnwn as Thomas T. Ri„er. 

«'"■ .of Vernier. 1 897 lenving his widoS Tnn'Cath° n ‘V’* 

surviving. who died on tlm fWri a l v* \ ^ nn Catherine Ritter 

Thomas Ritter had one brother named Wdbnn' T !" rt thp 

Man- or Mbllie. both of whom nmWenLd V'm ° ne s, ‘' 1 ? r named 
neither of whom ever married Tli.o tn^ sa,< ^ Thomas Ritter, and 
William and Alan RRter I-erl F ^7^ '/ sai<1 ^'omas. 

(who was sometimes called Ixiss „r T aws Ritter^"^!? , Ma ^’ Tanp 
rami Ritter had two children named L.l.n r? r p- That ' a,f1 K Ph- 
Ritter. both of whom pradecea^d lid T1 R,,f,,s 1 ^ ,,ter and Enoch 
of whom married that^dd T p l° maS , R,tter and neither 

Thomas Ritter, and himself sui^d id, prp< ?eeeased said 

hirth after bearing an mTnlmed ohdd t uf &t ^- iW - 

mth its mother. That the said Alan T- nl r !t ,h e.same time 
G. Griffin bv whom she had eicb? 'k m R ,er m amed Charles 
Albert Jerome, Charles Edwald AV 11^' d w n " ame< l as Allows- 
liam. Lvdie Rebecn, Alan AJ^niV P ik H ™ n - Varies AVil- 
V. S. Griffin, ofthTs’ number Affel Pand "'alter 

R Vl .'" er N ri S m Griffi ” AM nn™lied an7i^t?e a Thltffi d T 

Rebecca Griffin married Fmil iwn j Ai_ aTe ’ . 1 le sai< ^ Lvdia 

P. Griffin married TZV Kk^ in andlnon'th"/,P' f ? ,erine ‘ M 
nevertheless, that is to «av Fir«t tn • (° 01,nnff trusts, 

r v »-a..iri„ K 2a&sra& s*jys 

thereon, second, to sell the same at nrWn m- e " cuni ^branccs 
terests of the parties of 7h e mrt .h,l7 C ,c «s the in- 
either mode of transfer; and to convey rame ffi ^? a f ub ? rV f d 
purchaser, who shall not he obliged to «ee to thi nrf i-F®’ to , 1 le 

mirchasc nioney. Third, to pav from the roS ft Tol the 
legitimate debts or claims on or P roce ^a^ of the sale, anv 

of said ThomI RiUer FonHh ? ,d r ( r< T ertv or the estate 
9 Ann Catherine Ritter for re >" lb " rse the heirs of 

. to the party herein of the second Dart S ° me ° f them 
fectmg the title to the herein described praperty.^ ®t ^e ' 
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to the party of the second part as compensation for making said 
sale, a commission of five (5) per centum on the amount of said 
sale. Sixth, to reserve to the party of the second part, as compen¬ 
sation for perfecting said title, removing clouds therefrom or ob¬ 
stacles to the sale thereof, and for legal services rendered, and to be 
rendered in the adjustment of the estate of said Thomas Ritter, de¬ 
ceased, a commission of ten (10) [>er centum on the amount of 
said sale.^ Seventh, to pay over the balance of >aid purchase money, 
derived from said sale to the parties of the first part, in equal shares 
as the sole surviving heirs at law of said Thomas Ritter, after mak¬ 
ing suitable provision therefrom for reimbursing some of the heirs 
of said Ann Catherine Ritter for advances made by them for the 
l>enefit of the parties herein of the first part, to the party herein of 
the second part for the purpose of perfecting the title to said property 
and to acquire adverse claims thereto. And the said parties of the 
first part covenant that they will warrant specially the property 
hereby conveyed; that they are seized of the land herebv conveved; 
that they have a right to convey said land; that the said party of 
the second part shall quietly enjoy said land; that they have done 
no act to encumber said land, and that they will execute such fur¬ 
ther assurances of said land as may be requisite. 

it ness our hands and seals the day and year hereinbefore writ¬ 
ten. 


1° T YD1A R. FAUNCE. [l. s. | 

MARY V. BAYITA. [ L s | 

CATHERINE M P. BECK. f L . s.l 

CHART.ES \V. GRIFFIN. |l s 1 

EMMA R. GRIFFIN. [Y s ] 

WILLIAM TI. GRTFFTN. |Y s 1 

MARY GRTFFTN. f L s’] 


Tn the presence of: 

NELLIE M. FTNEGAN, 

As — IF. ff. G. and M. G. 

CHAS. C. W. IDLER, 

A.9 to Lydia R. Fanner and Catherine M P Pack 
MICHAEL ROCK. Jr., 

As to Charles IF. Griffith and Emma R. 

ELLA F. BRAMAN, 

At * to Mary V. Pay ha. 

Plaintiff further offered in evidence 

Deed in fee of the same propertv from John H. Adriaans trustee 
to Charles Newburgh, dated Feb. 14. 1008. and Recorded Mar 5 
1008. in Liber 8181. at folio 188 et seq.. of tbe Land Records of the 
District of Columbia, to which deed as evidence defendants’ counsel 
then and there objected on tbe ground that no title to said propertv 
having vested in Adriaans, as trustee, or otherwise, under the afore¬ 
said deed, from Lvdia R Faunce. and others, none passed bv this 
deed from Adriaans to Newburgh! but said objection was overruled 
by the Court, and the said deed admitted in evidence! whereupon 
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mitwTnn 1 'ti tilC - defeudallts excepted, and said exception was duiv 
noted on the nuimtes of the court before the jury retired. 

\t .•v U1 i lt 'u- f Url 161 piU evldelK ' e Lease of said property from 
p ' ' "jk' <m acting tor and on behalf of herself and of Rachel 
C. Moore, Rosa May Baler, Philip Moore, Josephine E Clubb 
Harry garner, and Ida li. Tmvnc, they being the‘only heirs at law 

11 Hr r, “? K i ter ’ deceased . Party of the first part, to 

o iqn-° lllnie| rifiht party of the second part, dated Feb. 
oil ' 1 f 90 ' \ a d recorded Feb. 21, 1907, in Liber 3058, at folio 

frlm’t Feb! 20^190?®°° 16 1Watrict ° f Colu,llbia . one year 

nlaintiff*Mifijj‘a a witness sworn and examined on behalf of tlie 
J I<uiitifi testified, that he had, as agent, collected the rent of said 

property, until July 23 1906. when he ceased to act j agent and 

m'fifu'* l ' leck \ f ?, r ,he balance remaining in his hands, amounting 
to fifty some dollars to Mary S. Wilson; that the property had 

whhllv' ,f Tt ee " P pm ln ! IIS t 'ion’ e by Ann Catherine Ritter, the 
,' d " of 1 bomas Ritter, about 1904; that he placed Himelright on 

teSS SLSTi?4““ “* w , “ Iin “ renl “ 

Harry Himelright, on behalf of plaintiff, testified, that he rented 
said property from Floyd E. Davis, and continued paying rent o 
him after Mrs. Ritters death; until Mrs. Wilson told witnls to pay 
the lent to Mi. Adiiaans; that he did pav thereafter to Adriaans 
from July 23, 1906, until Feb. 20, 1907, when Mrs. Wilson di- 

!if C Fph h or! t0 cease payments to Adriaans; that he signed the Tease 
of Feb. 20, 190,, at the instance of Mrs. Wilson, in her presence 

Wi - 1 ', 1 1 ’ e ,, P !T IK ' e ° f MWal i er , 9: En «H«li; that he thought Mrs! 

W llson had the same right to forbid further payments to Adriaans 

as to direct them in the first place; that he gave up the house be¬ 
cause Adriaans, Newburgh and others bothered him so much. 

Alice C. Gray, on behalf of plaintiff, testified, that she lived upon 
premises 1322 6th St S. W„ for 20 months, paving rent 
12 to Mrs M llson ; that Mrs. \\ ilson put her in possession; that 
,-fi Pj® lntl n came to the house and claimed the property and she 
notified Mrs \\ ilson; that on one occasion Mrs. Wilson and New¬ 
burgh met there and, after some words, Mrs. Wilson smacked him; 
that she (witness) was bothered so much that she got out. 

Timothy J. Broderick, on behalf of plaintiff, testified that he is 
the present tenant of said premises and pays rent to Mrs. Wilson- 

that Newburgh has been to the house to see him and claimed to own 
the property. 

M alter C. English, on behalf of plaintiff, testified, that he and 
defendants counsel occupy adjoining offices; that lease to Himel- 
nght was signed in his presence at Himelright’s residence, and was 
acknowledged before witness as Notary. 

C- 
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Mary S. Wilson, one of the defendants, called by the plaintiff, 
testified, that her sister Ann Catherine married Thomas Ritter, and 
that there was no issue of the marriage; that Thomas Ritter left no 
will; that her sister Ann Catherine died March 3, 1906; that after 
her sister’s death she searched to ascertain if Thomas Ritter had 
left any heirs. 


Rev. Paul A. Menzel, on behalf of plaintiff, testified, that he is 
the pastor of Concordia Lutheran Church, Washington, I). C., and 
produced record of the church, showing marriage of “Charles G. 
Griffin" and “Mary Jane (Ritter) Watson” on December 12. 1858; 
that he is.familiar with the handwriting of Reverend Samuel I). 

Finckel, who, in December 1858 was Pastor of the same 
13 church whereof witness is now the Pastor; and identified as 
being in his handwriting, the following certificate: 


Mi 


Washington, D. C., Decern. 12, 1858. 

1 hereby certify, That on the 12th day of December A. D. 1858. 
r. Charles G. Griffin Miss Mary Jane Ritter were lawfully united 

aL 1.1 ^ IT 1 * 


in the bonds of Holv Matrimonw 


SAMUEL I). FINCKEL, 

Pastor Ger. E. Church.” 


Ann E. Davis, on behalf of plaintiff, testified, that she has lived 
in Washington 64 years and knew Emanuel, Ephriam, Frank and 
Loss Ritter; that Loss Ritter married Charles Griffin; that later she 
removed to Philadelphia; that she does not remember names of her 
children, except Mrs. Buck whom she has met; that she did not 
know of a Louise or Louisa Ritter; that Frank Ritter was married; 
that Ephriam had two children, Ixith of whom are dead, one dying 
in infancy. 

On cross examination, witness testified, that Frank was married 
three times, and gave the names of the first two wives, but did not 
know name of the third; that she did not know whether Emanuel's 
daughter Molly married or not; that she never knew a John Frank 
Ritter, nor a John Ephriam Ritter : that Emanuel had a son named 
William,but she had not seen him for twenty or thirty years;that she 
did not know of Thomas Ritter; that she knew John Rufus Ritter 
more than thirty years ago but does not know where he went; that 
Frank Ritter lived on B St. between 21st and 22d, and had no chil¬ 
dren. 

Deaths, and dates thereof, of the following persons, were 
14 proved by official death certificates, admitted in evidence: 

John Rufus Ritter, died March 19, 1876. 

Thomas H. Ritter, “ Sept. 21,1897. 

William Ritter, “ Oct. 5,1886. 

Frank Ritter, “ Oct. 21,1891. 

R, Stone Jackson, on behalf of plaintiff, testified, that he is a 
clerk in the Treasury Department, assigned for duty with the auditor 
for the Navy Department, and produced the complete record of a 

» 
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Claim for Arrears of Pay due by the United States to John Rufus 

1 • the i. tl mi e °* ^ ie J atter * s death, a part whereof consisted of 

an affidavit of Thomas Ritter filed by Thomas Ritter in the Navy 
Department, said affidavit being as follows: J 


“District of Columbia, m: 

Thomas Ritter being first duly sworn upon his oath savs that he is 
the only surviving relative of his cousin, John R. Ritter; that the 
father of John R. and deponent's father were brothers and that said 
John R. Ritter has not now and never had anv other cousins than 
deponent nor any nearer relative—except his parents and deponent’s 
father who are now dead. Deponent further savs that he b the «ole 
heir at law of said John It. Ritter, he having left neither widow nor 
child, mother or father, or other relative surviving him 


THOMAS x RITTER, 
mark 


Witness: 

JAMES M. C. WALL A Cl I. 


Subscribed and sworn to before me this 20th day of July. 1888. 

HOWARD M. NORRIS, 

Notary Public . [seal.]” 

Charles A. Dunnington, on behalf of plaintiff, testified that he 
is an assistant to the Librarian of Congress, and produced the Wash¬ 
ington and Georgetown Directory for the year 1858, in which ap¬ 
pears the following “Lydia Ritter, widow of William”. 

William C. Taylor, on behalf of plaintiff, testified, that he is 
Deputy Register of Wills for the District of Columbia, and that the 
records show no wills of William, Thomas II. or Margaret Ritter on 
file in that office. 



Depositions, de bene esse of James G. Madison, Ann Matilda 
Griffin and John K. Pfeil, taken during the year 1907 in law cause 
No. 49512, wherein Lydia R. Faunee, et al., were plaintiffs and 
Harry Himelright, et al., were defendants, were read in evidence, 
their substance being as follows: 

James G. Madison, age 07, lived on 14th Street next to Mr. Rit¬ 
ter in vicinitv of old canal on R Street from 1862 to 1874; Ritter’s 
first name was Emanuel; never knew of his keeping a store; didn’t 
know his wife’s first name; they had three children, William, Mary 
and Toney; Mr. Ritter died years ago and so did Mrs. Ritter; Will 
is dead; don’t know what became of Mary; Toney is in boat business 
down at foot of 6th Street ; knows Captain Powell, who kept a store 
at 14th & Ohio Ave. 

2—2889a 
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16 Mrs. Ann Matilda Griffin, lives at 534 23rd Street, 
N. W., aged 65 or 66, widow of Charles T. Griffin; he had a 
brother William; knows Lydia Faunce who lives in Philadelphia; 
“Q. W ho is her mother? A. Mary Jane they call her, don't they? 
Q- Mary Jane what? A. Ritter.*' She married my husband’s 
nephew. “Q. Could you tell us something about Mrs. Mary Jane 
Litter—do you know anything about her? A. No, sir, I can’t tell 
you anything at all about her.’’ lias seen her time and again across 
the street but never talked to her; she went to Philadelphia; one of 
_ 1 * * one Charles and one Lydia, who is 

Mrs. Faunce, and Catherine; Mrs. Faunce was in Washington last 
spring, stayed 2 or 3 days in witness house; believes she came here 
after some property; Mary Jane Ritter’s husband was Charles G. 
Griffin; all their children are married; Catherine’s married name is 
Buck; Lyddie’s is Faunce; Mary’s is Bavha. While Mrs. Faunce 
was in W ashington Mrs. W ilson came to see her and had a conver¬ 
sation with her in my presence; Mrs. W ilson wanted her to divide; 
not to take it to law. come on and compromise; Mrs. W ilson said 
she would l>e willing to take $600., I believe; Lydia said No, if she 
didn’t get anything fair she didn't want it at all; she wanted all or 
none; that is what Lydia said; said she would not bother either way. 

On cross examination, testified that Mrs. Faunce said she was not 
going to spend any money about it; that she wasn’t going to lather 
with it any more; admitted having said in an affidavit that 
1 < woman*- husband’s nephew married was Loss Griffin and that 
that was the only name she knew for her; that Mrs. Wilson 
brought Mr. Adriaans there to get witness’ affidavit when Mrs Wil- 
son was hunting for heirs of Thomas Ritter. 


John K. Pfeil, has lived in neighborhood of 204 22nd St.. N. W. 
>ince 1852, is S3 years old; moved away, but came back in war 
times; knew a Ritter family there about that time, they lived on 
Water Street near 22d Street; knew John Rufus Ritter well; don’t 
know whether he was a sailor or soldier; his father was called Eph; 
Eph had a brother Frank; one who made boats and broke his neck 
on 7th Street wharf 1 think was a brother; don’t know whether Eph 
had a sister; Eph “didn’t have no father what T don’t know him. 
Old Eph was a man about 45 years old. That was the father of 
Rufus, Eph.” “Q. Who was the father of Frank? A. That T don’t 
know. I don’t know them old |>eople.” 


J. Tyler Powell, on behalf of plaintiff, testified, that he was in 
business at 14th St. and Ohio Ave.. from 1862 to 1865; that he knew 
a Ritter family living in that vicinity; that the father’s first name 
was Emanuel; that he kept a little store on 14th St., between B and 
0 Sts.; thinks there were two children, a boy and a girl. Witness 
served a paper on Emanuel Ritter, for the Health Department, owing 
to the insanitary condition of the premises, and on this visit, con¬ 
tracted small pox. which served to impress it indelibly on his 
memory. 
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Ann Rebecca Dove, on behalf of plaintiff, testified, that 
18 many years ago, there was a family by the name of Ritter 

p;.. '!) . ' lei shborhood in Washington; knew the old ladv, Mrs! 
H ttei; that she had three boys and a girl, named Frank.' Rufus 
Dmanuel and Lo&s that one photograph exhibited to witness looks 
ike the Mrs. Ritter whom she knew; and another photograph looked 
like Loss Ritter; that Mrs. Ritter never spoke of a husband, and wit¬ 
ness never heard of her husband; that Rufus was Ephriam Ritter's 
son. that Ephriam married twice, and had a child by the second 
vile: that she did not know whether this child married; that she 
knows less about Emanuel than the others; that the old ladv’s (Mrs. 
bitter) children called her mother; that she never knew of the old 

ladv having a daughter Louise; that she never heard of Thomas or 
J ony Ritter. 

Catherine Buck, on behalf of plaintiff, testified, that she resides 
in I hiladelphia, is 3< years of age; that her mothers name was Marv 
Jane bitter, but she was called “Loss” by her father; witness iden¬ 
tifies photographs of her mother and grandmother and familv Bible 
containing entries of her mother and father’s marriage, births and 
marriages of their children, father and mothers death and chil¬ 
dren s death; these admitted in evidence; that her grandmother was 
buried in 1 hiladelphia and the grave was marked by a headboard 
bearing the name “Lydia Ritter, widow of William”; that the fol¬ 
lowing history of her family she had learned from her father and 
uncle. 

Her mother’s brothers were Ephriam, Emanuel, Frank, and there 
was a sister Louise; that Ephriam’s children were John Rufus 
In and Enoch; Enoch died when a baby; that her father said he 
otten “Twitted Louise with being an old maid”; that he said 
Louise was dead;that Emanuel’s children were Thomas or Tonv Wil- 
lim and Mollie; that Tony followed the water; that William had died 
unmarried; that Mollie was dead and had never married; that Frank 
is dead: that Frank had one child which died with mother in child¬ 
birth. Witness also read from the family Bible, then present in 
Court, entries in her father’s bandwriting, recording the successive 
births of children to her parents, as follows: Albert Jerome Griffin; 
Charles Edward Griffin: William Harrison Griffin; Charles William 
Griffin; Lydia R. Faunce; Mary V. Bayha; Catherine M. P. Buck; 

M alter N. S. Griffin. Witness also read therefrom the deaths of 
Albert Jerome Griffin, Charles Edward Griffin, and Walter N. S. 
Griffin, neither of whom ever married. Witness also identified the 
same paper identified by witness Menzel, as her mother’s marriage 
certificate, which was found in her father’s trunk after his death. 
Witness further testified to the visit of her cousin Rufus to Phila¬ 
delphia during the Centennial year (1876) and met him in sailor’s 
uniform; that Rufus visited her family, including witness; that 
none of her family came to Toney’s funeral, because they did not 
hear of it until sometime after his death. 

On cross examination, witness denied that she had previously testi¬ 
fied, at the trial of another case between the same parties and involving 
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same issue, that all the information concerning her family 
20 had l*»en detailed to her by her mother, and when counsel 
sought to refresh her recollection by reading from his notes of 
her testimony at the former trial, and asked her specifically as to each 
if** 11 kindly history it she had not in each instance repeated 

that she had learned it from her mother, witness denied that she had 
so testified. 

^ itness further testified that she was one of the grantors in the 
trust deed to Adriaans; that she had received no part of the purehase 
price involved in the sale bv Adriaans to plaintiff: that she had paid 
no part of the costs of this or any other proceeding for the recovery 
of the proj>eit\. and had not agreed to defray or to aid in defraying 
such costs, and that she was not expected to put up any costs. 

William 11. Griffin, on liehalf of plaintiff, testified, that he re¬ 
sides in Ncv Jersey: that his mother was Mary Jane Ritter. and 
never heard father call her by any other name; that his mother and 
father are both dead: that Frank Ritter lived with witness’ mother; 
that head-board marking grandmother’s grave in Philadelphia, bore 
the name “Lydia Ritter wife of William Ritter’’; that he just re- 
mem l >ers grandmother: that die never spoke of her husband; that 
his mother said grandfather was a carpenter and got killed; that he 
l homas Ritter when he (witness) was nine or ten vears of age in 
Washington on a float at the wharf: that mother told him about 
Ephriam. Emanuel and Frank and Sister Louise; that Rufus was 
son of Ephriam and he had a brother Enoch, who died young: heard 
his mother say Louise never got married; and that Emanuel’s 
-1 children were William. Toney and Mollie; that witness met 
William when he came here to see Toney and Toney recog¬ 
nized me as his cousin, called me Harry and called Rufus' cousin. 

Laid mother and father both say Mollie was dead and had never 
married: they also said William died unmarried. That Mary Jane 
Ritter married Charles G. Griffin in Washington, D. C.. and witness 
resulted from this marriage. That eight other children resulted 
from the same marriage, to wit: Albert Jerome Griffin; Charles Ed¬ 
ward Griflin: Charles William Griffin; Lvdia R. Faunce; Marv V 
Bayba: Catherine M. P. Buck, and Walter X. S. Griffin. That three 
of these children, \lhert Jerome Griffin, Charles Edward Griffin and 
Walter X. 8. Griffin, died unmarried. 

On cross examination witness testified that his deposition had l>een 
taken in I hiladelphia on September 10, 100*, in a case between the 
same parties then pending in this court involving the title to the 
same property and admitted that he had then testified as follows: 

That Thomas Ritter was an uncle of witness: that he did not 
know the name* of the mother of the father of Thomas: that 
Thomas and Rufus were relatives but he did not know what the re¬ 
lationship was; that he did not know whether Thomas married or 
not: that he did not know whether Thomas had any sisters or not; 
that he did not know Thomas and had never seen him; that he had 
abo then testified that he did not know the names of the father and 
mother of William and XIollie: that he did not know whether Wil- 


GEORGE E. WARDER ET AL. VS. CHARLES NEWBURGH. 


13 




liam had married or whether Mollie had married; that he did 
not know whose son \\ illiam was; that his (witness’) mother 
died when he was only twelve years old, “and I got a step - 
mother, and she never advised us anything about the family history, 
and nn father was not at home much. lie was a janitor;” that his 

. i // i /» * 1^ years; that he never heard his 

mother speak of any others but Frank”; that he did not know 
whether or not Frank married; that Frank was a brother of his 
mother; and that he had never heard of anv other brothers or of 
any sisters of his mother; that he had heard his father and his 
father’s uncle Charles Griffin speak of Ephriam, Emanuel and Molly 
and Rufus, but was not informed what relation they were to wit¬ 
ness; that he doesn’t, know about their marriages, their children and 
things like that; that he thinks Emanuel was the father of Rufus; 
never heard his mother speak of Emanuel. 

Witness was then asked by defendant’s counsel of his recollection 
of what his mother and father had told him of the family geneology 
was better now’ than when he gave the above deposition, and he re¬ 
plied that he based his present testimony upon information he had 
obtained since in talking with various persons, including his brothers 
and sisters and Mr. Adriaans. 


Whereupon counsel for defendants moved the court to strike out 
the testimony of the witness so far as it related to the genealogy of 
his mother’s relatives on the ground that, as the same w r as based, not 
upon declarations of deceased members of his family, nor upon the 
witness’ ow n knowledge of family tradition, but, upon alleged 
-3 information obtained bv him during the pendency of litigation 
involving said geneology, said testimony was incompetent. 
Which objection was overruled by the court and said testimony was 
allowed to stand; Whereujwm counsel for the defendants excepted, 
and said exception was duly noted on the minutes of the court before 
the jury retired. 

On re-direct examination, said witness testified that in the same 
deposition he had also testified that Rufus was w itness’ cousin; that 
he knew’ there was a Mr. Ritter who ow’ned a piece of ground on 
Sixth street, Southw’est in Washington, w’ho was witness’ cousin; 
“There was two boys and a girl, named Tony, Bill, and Mollie;” 
that he does not know’ the names of their father or mother; that wit¬ 
ness’ grandmother was Lydia Rel>ecca Ritter and he had seen her; 
that she lived at 312 Harriet Street, at the time of her death, and w’as 
buried in Palmer Street Cemetery, in Philadelphia; that her body 
w’as afterwards transferred to Peter Hill Cemetery; that there was a 
wmoden headboard on her grave at Palmer Street; that witness never 
saw his grandfather; “They always told me he w’as a carpenter and 
fell off the roof and got killed,” and that is how’ the Ritters came to 
go to Washington; that John Rufus Ritter died aboard the Talla¬ 
poosa; that witness’ father sent to Washington for his clothes and 
money, but the answer came back that another party had got it; 
that w’hen asked whether Thomas Ritter who ow’ned the property 
in question here w’as related to John Rufus Ritter, witness had an¬ 
swered yes. but could not tell w hat that relationship w T as, but that as 
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far a* he knew they were witness’ cousins; that William and 
24 Mollie were also cousins to witness; that witness’ mother had 
three brothers, Ephriain, Frank and Thomas: that the family 
came from up in Philadelphia, and upon the death of his grand¬ 
father there circumstances became such that they went to Washing¬ 
ton ; witness was t>orn in Washington; that Rufus said his father and 
witness’ mother were brother and sister; that when asked if his 
knowledge of Thomas Ritter’s relationship to him was not limited to 
what he had been told bv Mr. Adriaans, witness had answered that 
Mr. Adriaans “didn’t tell me that he was a relative of mine. I 
knowed there were relatives of mine l>efore I ever seen Mr. Adriaans. 
I was not acquaintd with them."; that Tony and witness bore strong 
personal resemblance; that Mrs. Wilson, in Washington, gave Tony’s 
picture to witness’ sister; that he saw Tony when he was a boy; 
that Tony was older than witness; that Tony wrote to his kin in 
Philadelphia, but witness does not have the letters, if any are still in 
existence; that Tonv has not written since Witness’ mother died: 

t/ 

that Thomas is the one witness calls Tonv: that Tony’s letters were 
addressed some to “Aunt Marv” and others to “Uncle Frank”; that 
letters came from Tonv, W ill and Rufus; that if Tonv had stated to 
numbers of people during bis life time and Piled papers in Washing¬ 
ton saying that he had no relatives at all. witness would nevertheless 
still say Tony was his cousin, “1 can’t help what he knowed, but I 
know he is mv cousin, and Rufus. \ will swear is my cousin too”; 


that witness’ father left Washington in 1870: that there was about 
seven or eight years difference in ages between Tony and wit¬ 
ness. 

*25 The foregoing is the substance of all the plaintiff’s evi¬ 

dence. At the close of plaintiff's evidence, the defendants 
through their counsel, moved the Court to instruct the jury to find a 
verdict for the defendants, upon the following grounds: 

(1) Insufficiency of proof of the marriage of the maternal grand¬ 
mother of the grantors in the trust deed from Faunee and others to 
Adriaans, trustee, through whom plaintiff claims title. 

(2) Insufficiency of proof of death without issue of W T illiam Rit¬ 
ter and Mollie Ritter, the brother and sister of Thomas Ritter. 

W hich motion the Court, overruled, and to the ruling of the Court 
the defendants by their counsel, then and there excepted, and said 
exception was duly noted on the minutes of the Court before the jury 
retired. 


Defendants Testimony. 

.T. W ilmer Latimer, a witness on behalf of defendants, testified, 
that he was the attorney for the defendants, at a trial of a ease be¬ 
tween the same parties, and involving the same issue, before Chief 
Justice Clabaugh and a jury in Feb. 1909; that, as there was no 
stenographic report being made of the testimony, he took careful 
notes of the evidence as it was given; and has those notes before 
him: that Catherine Ruck, a witness on behalf of plaintiff, at the 
present trial, was also a witness for the plaintiff, at the former trial, 
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26 


and he distinctly recollects, independent of his notes, that 
said witness then testified that all the information upon which 
she based her testimony with respect to her mother’s family 
and their history had been told her by her mother; that as she was 
giving her testimony in chief at said former trial, lie insisted that as 
to each detail she give her source of information, and as she did so, 
witness entered her statement upon his notes; that lie had observed 
from plaintiff’s evidence already in the case the date of Mrs Buck’* 
birth and the date of her mother’s death; that Mrs. Buck was but 
four years old when her mother died, and intended to argue and 
afterwards did argue successfully that it was unlikely that a child 
of that age could remember in detail what her mother had told her of 
the names and history ol persons whom she bad never seen; upon re¬ 
ferring to his notes, witness testified that Mrs. Buck then testified in 
substance a* follows, with resjieet to her mother’s family: 

I heard mother speak of Ephriam, Frank, and Emanuel, and a 
sister Louisa who, mother said, was dead and that she had died sin¬ 
gle; mother said Emanuel’s wife’s name was Jennie; she said that 
Emanuel and Jennie were both dead; she said that their children 
were William, Thomas and Mollie; she said William was dead but 
said nothing as to his marriage; she said xMollie was dead, but didn’t 
say either were married; mother said Thomas was called Tony* she 
smd Ephriam was dead, and that he had two children; she said the 
children were named John Rufus and Enoch; she said Rufus was 
dead; never heard mother say about Enoch; heard mother sav her 
father was dead, and died when she was young. 

. "^ tness ll P 011 tl ie close of the plaintiff’s case at that 
trial moved the Court to direct the jury to find a verdict for 
the defendant, and one of the grounds of said motion was that 
as the only evidence of several material facts of pedigree was in the 
testimony of Mrs. Buck, and, as she was thoroughly discredited the 
Coin t could not allow a verdict to be based upon her unsupported 
testimony. rf 


W alter C. English, a witness on behalf of defendant-, testified 
that, he is a practicing attorney and has an office adjoining that of 
J. W. Latimer, the attorney for the defendant-; that at the trial of 
former case between the same parties, l>efore Chief Justice Clabaugh 
R jnr^v, several vears ago, which involved the same issue, he was 
aiding said Latimer by taking long hand notes of the testimony of 
the witnesses; that he heard the testimony then given by Mrs. Cathe¬ 
rine Buck and took notes of the same, which notes he produces; that 
he distinctly recalls the fact that Mrs. Buck then testified with re¬ 
spect to her mother’s family that she had learned the facts about 
which she was testifying from her mother; that he recalls this dis¬ 
tinctly and independently of his notes for the reason that his atten¬ 
tion had been called to the previous testimony on behalf of plaintiff 
showing that she w as but four years old when her mother died; that 
he remembers the point being raised by defendants’ counsel in the 
motion to instruct the jury to find for the defendant- on the ground 
of insufficient proof by plaintiff to maintain the case. 
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28 Harry M. Clabaugh, Chief Justice of the Supreme Court 

of the District of Columbia, a witness on behalf of defend¬ 
ants, testified that he presided several years ago at a former trial of 
a case involving the title to the same property in question in this 
suit and recalls that Mrs. Buck from Philadelphia then testified that 
her information as to the family history detailed by her ujH)n the 
witness stand had been obtained in conversations with her mother 
and that it afterward appeared, from other evidence on behalf of 
plaintiff then in the case, that the witness was hut four years of age 
at the time of her mother’s death: that, for this and other reasons, 
he then held that plaintiff had failed in his proof. 

The foregoing is the substance of all the testimony offered on be¬ 
half of the defendants, and at the close thereof, defendants, through 
their counsel, renewed their motion to instruct the jury to find for 
the defendants, upon the same grounds upon which the motion at 
the close of plaintiff’s evidence was based: hut the Court overruled 
said motion, to which ruling the defendants, through their counsel, 
then and there excepted, and said exception was duly noted on the 
minutes of the Court before the jury retired. 

Whereupon the Court orally summed up the evidence and charged 
the jury. No exception was taken thereto, and no report thereof 
made. 

And now the defendant Mary 8. Wilson prays the Court to sign 
and seal this its bill of exceptions, and to make the same a part of 
the record, and the same is accordingly done, now for then, this 15th 
dav of November. 1912. 

ASHLEY M. GOULD, Justice, [seal.1 


29 Assignments of Error. 

Filed November 18, 1912. 

******* 

Now comes the defendant Marv S. Wilson, bv her attornev, and 
assigns the following errors of the presiding Justice in the trial of 
the above entitled cause: 

1. In'admitting in evidence deed in trust from Lydia R. Faunce 
and others to John H. Adriaans, trustee, dated December 5, 1903, 
and recorded March 5, 1908, in Lilter 3131, folio — et seq., one of 
the Land Records of the District of Columbia. 

2. In admitting in evidence deed in fee from John H. Adriaans. 
Trustee, to Charles Newburgh, dated February 14, 1908, and re¬ 
corded March 5, 1908, in Liber 3131, folio 183 et seq., one of the 
Land Records of the District of Columbia. 

3. In overruling the motion of defendant’s counsel to strike out 
the testimony of the witness William H. Griffin, so far as it related 
to the genealogy of his mother’s relatives, based upon alleged infor- 
mation obtained by him during the pendency of litigation over the 
property here in question, involving said genealogy. 
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4 In overruling defendant’s motion, made at the close of all the 
evidence, to instruct the jury to find for the defendant. 

5. In submitting to the jury the question of fact as to whether or 
not Lydia Rebecca Ritter was ever lawfully married, there being no 
legal and sufficient evidence upon which the existence of such 
30 a marriage could be found by the jury. 

6. In submitting to the jury the questions of fact as to 
whether or not Molly (or Mary) Ritter, sister of Thomas Ritter, sur¬ 
vived said Thomas Ritter, and is now living, there being no legal and 

sufficient evidence upon which those facts could be found bv the 
jury. 

7. In submitting to the jury the question of fact as to whether or 
not said Mollv (or Mary)) Ritter married, there being no legal and 
sufficient evidence upon which that fact could be found by the jury. 

8. In submitting to the jury the questions of fact as to whether or 
not issue of said Molly (or Mary) Ritter survived said Thomas Rit¬ 
ter, and is now living, there l>eing no legal and sufficient evidence 
upon which those facts could be found by the jury. 

9. In submitting to the jury the question of fact as to whether or 
not William Ritter,'brother of Thomas Ritter, married, there being 
no legal and sufficient evidence upon which that fact could be found 
by the jury. 

10. In submitting to the jury the questions of fact as to whether or 
not issue of said William Ritter survived said Thomas Ritter, and is 
now living, there being no legal and sufficient evidence ui>on which 
those facts could be found bv the jury. 

J. W. LATIMER, 

Attorney for Defendant Mary S. Wilson. 


31 Designation. 

Filed November 18, 1912. 

******* 

The Clerk will please prepare transcript of record on appeal, in the 
above entitled case, and include therein the following: Declaration; 
plea; joinder in issue; memorandum of verdict; judgment, appeal 
noted and bond fixed; memorandum of appeal bond; memorandum 
of order of July 12, 1912, extending time for submitting bill of ex¬ 
ceptions and filing transcript to September lb, 1912; memorandum 
of submission of bill of exceptions, September 16, 1912; memoran¬ 
dum of order of September 16, 1912, extending time for filing tran¬ 
script; memorandum of October 25, 1912, further extending time to 
file transcript to December 15, 1912; order making bill of exceptions 
part of record; bill of exceptions; assignment of errors, and this 
designation. 

J. W. LATIMER, 

Attorney for Defendant Mary S. Wilson. 


3—2889a 


# 
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John H. Adriaans, Esq., 
Washington, D. C. 


Attorney for Plaintiff, 612 F St. N. W., 


Dear Sir: Please take notice that I have, on this 18th day of 
November, 1912, tiled with the Clerk of the Court, the above desig¬ 
nation of record on appeal. 


J. W. LATIMER, 

Attorney for Defendant Mary S. Wihon . 


32 Abstract from Rough Notes of Circuit Court No. 2. 

Friday, July 12, 1912. 

******* 

52884. 

Newburg 

v. 

Warder. 

Time to submit Bill of Exceptions & to file transcript extended to 
Sep. 12/12 inclusive. 


Affidavit of J. II. Adriaans as to Extension of Time far Filing 

Transcript. 

Filed October 4, 1912 

****** * 

John H. Adriaans being duly sworn deposes and says that he is 
one of the attorneys for the plaintiff; that he was served by J. W. 
Latimer, attorney for defendant \\ ilson, with a motion returnable 
July 12, 1912 to extend the time for filing the transcript of record 
herein in the Court of Appeals; an order of Court passed on that 
day, with consent of affiant, granted said extension to expire Sep¬ 
tember 12. 1912; that the daybook, the docket and the minutes of 
the Court all agreed as to said terminal date of September 12, 1912'; 
that subsequently without notice to, or knowledge of, affiant the 
entries on the docket and minutes were altered bv erasing the “2” 
and substituting a “6”; that subsequently a new motion for fur¬ 
ther extension was served on affiant, returnable September 16, 1912; 

affiant called the attention of the Chief Justice, then presid- 
33 ing, to this alteration ; that it was then explained by Mr J. W. 

Latimer to the Chief Justice that the alteration had been 
made in his absence and it was presumably procured by his asso¬ 
ciate Mr. English, who was then absent from the City; the Chief 
Justice thereupon passed an order further extending such time until 
November 1, 1912 conditionally upon Mr. English explaining such 
alteration satisfactorily’ to the Court. 

JOHN H. ADRIAANS. 
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Sworn to and subseril)ed before me, this 4th day of October 1912 

JOHN R. YOUNG, Clerk , ’ 

By A. W. LEVINSALER, Ass’t Cl’k. 

Motion to A wend Records of Court. 

Filed October 14, 1912. 

******* 

Novy comes the plaintiff and moves the Court to amend, and re¬ 
store, its records so that the entry, in the docket and minutes, of the 
Court of an order passed herein July 12, 1912, will show that 
thereby extension of time was given defendant Wilson to file her 

transcript of record in the Court of Appeals until September 12. 

-L y iz. 

J. H. ADRIAANS, 
Attorney for Plaintiff. 

Affidavit in Support of Motion. 


John H. Adriaans being duly sworn deposes and says that he 
is one of the attorneys for the plaintiff: that the attorney for 
34 the defendant, J. W. Latimer, served affiant with a copy of a 
motion for extension of time to file the transcript of record 
herein returnable July 12, 1912; that on said day, with assent of 
affiant, the Court granted such extension until September 12, 1912: 
that affiant was subsequently served with a similar motion for a fur¬ 
ther extension by said J. W. Latimer, returnable September 16, 
1912; that intermediately between said dates, at a time unknown to 
affiant, an alteration of the docket and minutes of the Court was 
made, so that “September 12” read “September 16”; that this change 
was not made with the knowledge and consent of affiant; that when 
affiant called this alteration of the records to the attention of the 
Court, on September 16, 1912, the Chief Justice then presiding 
stated he would pass a conditional order granting a further exten¬ 
sion until November 1, 1912 if the alteration was satisfactorily ex¬ 
plained upon reconvening of the Court by defendant Wilson or her 
attorneys. 

JOHN H. ADRIAANS. 

Sworn to and subscribed before me this 14th day of October, 1912. 
[seal.] WM. J. NEALE, 

Notary Public, D. C. 

To J. W. Latimer, Esq., Attorney for Defendant Wilson: 

Take notice hereby that the above motion has been calendared in 
Circuit Court for hearing on the 18th day of October, 1912, at 10 
a. m. 

J. H. ADRIAANS, 
Attorney for Plaintiff. 
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Service of copy acknowledged this 14th day of October, 


1912. 


J. AY. LATIMER, 
Attfy for Deft Wilson. 


Supreme Court of the District of Columbia. 

Friday, October 26th, 1912. 

Session resumed pursuant to adjournment, lion. Daniel Thew 
AA T right. Justice presiding. 

♦ * * * * * * 

% , 

Bv Justice Anderson. 

Upon consideration of the motion of plaintiff to correct or restore 
the record herein, the affidavit of John TT. Adriaans, in support 
thereof, and the affidavits of Fred. C. O’Connell, Walter C. English 
and J. AA'ilmer Latimer in opposition thereto, after argument by 
counsel, it is, by the court, this 25th day of October 1912, adjudged 
and ordered that said motion be. and the same hereby is overruled, 
with costs against the plaintiff. 


Additional Designation of Record on Appeal. 


Filed November 20, 1912. 


******* 


The Clerk will please add to the record, as designated by defend¬ 
ant AVilson. the following parts of the record in this cause: 

1. Memorandum of order of July 12, 1912 (as contained 
36 in Rough Notes of Circuit Court No. 2, Pages 140-141) ex¬ 
tending time for submitting bill of exceptions and filing tran¬ 


script to September 12. 1912. 

2. Affidavit filed Octol>er 4. 1912. 

3. Motion to amend record, and supporting affidavit, filed October 
14, 1912. 

4. Order of October 25, 1912. overruling motion of October 14, 
1912. 

J. H. ADRIAANS, 
Attorney for Plaintiff. 


37 Supreme Court of the District of Columbia. 

United States of America, 

District of Colombia , ss: 

L John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
36, both inclusive, to be a true and correct transcript of the record, 
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according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 52884 at Law, wherein 
Charles Newburgh is Plaintiff and George E. Warder, et al. are De¬ 
fendants, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
2d day of December, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

. Endorsed on cover: District of Columbia Supreme Court. No. 
_!#S9. George E. Warder et al., appellants, vs. Charles Newburgh. 
Court of Appeals, District of Columbia. Filed Dec. 10, 1912. 
Henry W. Hodges, clerk. 
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^ourt of J^peals, pisirict of ^Jolttmlria. 

JANUARY TERM, 1913. 


No. 2489. 


GEORGE E. WARDER, FRANK WARDER. ELLA 
C. GRAY, and MARY S. WILSON, Appellants, 

vs. 

CHARLES NEWBURGH. 


BRIEF FOR APPELLANTS. 


Appeal by defendants below from a judgment in eject¬ 
ment for possession. 

1 he first three of the above-named appellants were the 
tenants of appellant Wilson, and have no substantial inter¬ 
est in this appeal. For this reason said Wilson alone is here¬ 
inafter referred to as “appellant.” 

Questions for Decision. 

(1) The validity of two deeds constituting appellee’s 
chain of title. 

(2) The competency of certain testimony to prove pedi¬ 
gree. 

l g 
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Statement of the Case. 

Thomas Ritter (commonly known as Tony Ritter), the 
alleged common source of title, died in 1897 (Rec., p. 9) 
seized and possessed of the property in question, intestate, 
and without issue (Rec., p. 4). His widow, until her death, 
and afterwards appellant, as one of her heirs, remained con¬ 
tinuously in possession from 1897 until the judgment was 
entered below (Rec., p. 7). 

% 

Deeds under Which Appellee Claims. 

In December, 1906, certain persons, styling themselves 
“sole surviving heirs at law of Thomas Ritter,” executed a 
deed to John H. Adriaans, an attorney at law, pretending 
to convey this property to him in trust to perfect the title 
and to remove clouds therefrom and obstacles to the sale 
thereof. After executing these trusts it was further provided 
that he should sell the property and retain 15 per cent of 
the sale price as compensation for his legal and other serv- 
ices (Rec., pp. 4, 5, 6). The alleged heirs do not undertake 
to defray any of the costs and expenses of the attorney- 
grantee. Moreover, the evidence affirmatively shows that 
they were not to be at any expense whatsoever in the matter 
( Rec., pp. 10, 12). 

Mr. Adriaans deeded the property to appellee February 
14, 1908 (Rec., p. 6). This deed and the above trust deed 
to Adriaans were recorded on the same day, March 5, 1908 
(Rec., pp. 4, 6). Shortly afterwards an ejectment proceed¬ 
ing was commenced against appellant and others in appel¬ 
lee’s name (Rec., p. 14). At the trial of this case plaintiff 
failed in his proof (Rec., p. 16), and later the present suit 
was commenced. 





Brother and Sister of Propositus. 

Thomas Ritter had one brother, William, and one sister, 
Man (or Mollie) (Rec., p. 9). The record shows that Wil¬ 
liam is dead (Rec., p. 8), but the only evidence as to whether 
or not he married or left issue, and as to whether or not 
Mary is dead, unmarried and without issue, is that of Wil¬ 
liam H. Griffin and Catharine Buck, two of the alleged 
heirs, each of whom attempted to prove that William and 
Mary had died unmarried and without issue (Rec., pp. 11, 


William H. Griffin's Testimony. 

I pon direct examination this witness testified that he had 
heard his mother and father both say Mollie was dead, and 
died unmarried; also that William died unmarried, and that 
Thomas, William, and Mollie were children of Emanuel 
Ritter (Rec., p. 12). On cross-examination, he admitted 
(Rec., pp. 12, 13) that, in his deposition taken in Phila¬ 
delphia in September, 1907, in a case between the same par¬ 
ties involving the title to the same property, he had testified 
that he d\d not know the names of the father and mother of 
Thomas or of William or of Mollie; that he did not know 
whether Thom ax had any sisters or not; that he did not 
know whether William had married, or whether Mollie had 
married; that he doesn't know about their marriages, their 
children, and things like that; that his mother had been 
dead about thirty years, died when he was 12 years old; 
that he never heard his mother speak “of any other but 
Frank”; that witness’ stepmother “never advised us any¬ 
thing about the family history,” and that his “father was a 
janitor, and was not home much.” 

Upon being asked if his recollection of what his father 
and mother told him of the family genealogy was better 
now than when he gave that deposition, he replied that he 
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based his present testimony upon information he had ob¬ 
tained since giving that deposition, in talking with various 
persons; including his brothers and sisters . and Mr. Adriaans 
(Rec., p. 13). 

Catharine Buck's Testimony. 

Upon direct examination this witness testified in detail 
as to the genealogy of her mother’s alleged relatives, stating 
that she based her testimony as to William and Mollie Rit¬ 
ter (and others whom she had never known) wholly upon 
what her father and uncle had told her (Rec., p. 11). On 
cross-examination she denied that, at a previous trial, she 
had stated repeatedly that her entire information upon the 
subject had been received in conversations with her mother 
(Rec., pp. 11, 12). 

Three witnesses for the appellant, Chief Justice Clabaugh 
(Rec., p. 10), who presided at the former trial: and Walter 
C. English (Rec., p. 15) and J. W. Latimer (Rec., p. 14), 
(both of whom, because no stenographer was present, had 
taken and preserved careful notes of the testimony given at 
that trial) testified that said witness, when interrogated as to 
the genealogy of her mother’s family, was asked to state, in 
answer to each question relating to the births, marriages, 
and deaths of the various members, the source of her infor¬ 
mation, and that in every instance she testified that she was 
stating what her mother had told her; that plaintiff’s evi¬ 
dence then before the jury showed that her mother had 
died when this witness was four years old; that one of the 
grounds upon which the court declined to submit that case 
to the jury was because proof of several material facts de¬ 
pended upon the unsupported testimony of this witness, and 
she was thoroughly discredited by plaintiff’s own case as 
made. 
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Assignment of Errors. 

The trial court erred, it is respectfully submitted, in the 
following particulars: 

I. In admitting in evidence deed in trust from Lydia R. 
Faunce and others to John H. Adriaans, trustee, dated De- 
cember 5, 1906, and recorded March 5, 1908. 

II. In admitting in evidence deed in fee from John H. 
Adriaans, trustee, to Charles Newburgh, dated February 14. 
1908, and recorded March 5, 1908. 

III. In overruling the motion of defendant’s counsel to 
strike out the testimony of the witness William H. Griffin, 
so far as it related to the genealogy of his mother’s relatives, 
based upon alleged information obtained by him during the 
pendency of litigation over the property here in question, 
involving said genealogy. 
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ARGUMENT. 

Trust Deed to Adriaans was Void. 

The first and second assignments niav be considered to¬ 
gether. 

Appellant objected to the admission of the Faunce- 
Adriaans trust deed on the ground that it was champertous 
and therefore void as against public policy (Rec., p. 4), and 
to the admission of the Adriaans-Newburgh deed on the 
ground, that, as Adriaans took no title to the property, no 
title passed to appellee (Rec., p. 6). These objections were 
overruled and both deeds admitted in evidence (Rec.. pp. 
4, 6). 

Manifestly, if the trust deed to Adriaans was void, the pre¬ 
tended conveyance by him, as trustee thereunder, to appellee. 
Newburgh, was likewise void. 

At the time the trust deed to Adriaans was executed the 
grantors were not, and had never been, in possession of the 
property, but the same was then, and continued to be until 
the judgment was entered below (nearly six years later), in 
the possession of the appellant under a claim of ownership 
in herself and her brothers and sisters (Rec., p. 7) ; and 
T homas Ritter, whose heirs these grantors alleged themselves 
to l)e, had been dead more than nine years when said deed 
was made (Rec., p. 8). 

The legal effect of this trust deed was to divest the grantors 
absolutely of whatever title they had and to vest the same in 
their attorney, who thereby undertook to enforce their claim 
upon his own account and in any manner he might deem 
necessary or expedient; and, if he should meet with success, 
his compensation should be a portion of what he recovered, 
while if he failed he was to receive nothing—not even the 
costs and expenses to which he had been put. 

Such an agreement this court has held to be obnoxious to 
the law against champerty, and therefore void, in a case 


almost identical with the present. Peck vs. Heurich 6 App. 
D. C., 273 (affirmed, 167 U. S., 624). 

That, too, was an action of ejectment, in which, as in the 
present case, the questionable deed was a necessary link in 
the plaintiffs chain of title. Its admissibility was opposed 
upon the same ground as the objection to this deed was based. 
I he objection there was sustained, and a verdict for the de¬ 
fendant directed. The judgment was affirmed by this court 
and by the Supreme Court of the United States, the latter 
substantially adopting this court’s opinion as its opinion in 
the case. At page 284 Mr. Justice Morris, speaking for this 
court, said: 

“We must regard an agreement by an attorney to 
undertake the conduct of a litigation on his own ac- 
count, to pay the costs and expenses thereof, and to 
receive as his compensation a portion of the proceeds 
of the recovery or of the thing in dispute as obnox¬ 
ious to the law against champerty. And that this was 
the character of the arrangement in the present case 
we are entirely satisfied. 

“The very thing in dispute was conveyed or 
sought to l)e conveyed, in advance to the attorney 
and an a**>ociate for the express purpose of enabling 
the attorney to conduct the litigation on his own ac¬ 
count and at his own cost and expense; and in con¬ 
sideration of this, he was to retain, at the end of the 
litigation, one-third of what had been conveyed to 
him, and was to account to his clients for the other 
two-thirds. This was certainly an agreement on his 
part to take as his compensation a part of the thing 
in dispute; and it does not alter the case at all that 
the land, when recovered, was to be sold. That was 
only the practical mode for a division of proceeds 
between the parties to the enterprh«.” 

Because there is some difference between the language 
employed in the present deed and that of the deed in the 
above case, the trial justice held that this deed did not come 
within that decision. But we submit that the difference is 
only verbal, and that the deeds in the two cases are 90 simi- 
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lar in their purpose and legal effect as to make that decision 
controlling here. 

It may l>e argued by appellee that (he present deed con¬ 
tains no agreement by the grantee, Mr. Adriaans, to con¬ 
duct a litigation, and therefore is not champertous. We 
submit that it does contain such an agreement. It is 
not frankly set forth in express language as it was in the 
Peck-Hen rich deed, and that decision may have been the 
leason the present agreement was not similarly expressed. 
But if the intent and legal effect of this deed was that Mr. 
Adriaans should have, and he thereby assumed, the same 
power, authority, and discretion, and w’as charged w r ith the 
same duty, as the attorney-grantee in that case, the fact that 
the purpose of the conveyance was set forth with less frank- 
ness will probably not induce a determination in its favor. 

What was it Mr. Adriaans thereby undertook to do? He 
was, “First, to perfect the title to said property by acquir¬ 
ing adverse outstanding claims or encumbrances thereon” 
(Rec., p. 5). This is not very definite, and if this were all 
there might perhaps be some doubt as to whether a litiga¬ 
tion was what the parties had in mind. But in the same 
instrument the parties themselves explain the meaning of 
that clause. When they reach the question of the compen¬ 
sation the attorney-grantee is to receive for his services, it 
appears more clearly what services he was expected to render: 
“Sixth, to reserve to the party of the second part, as com¬ 
pensation for perfecting said title, removing clouds there¬ 
from or obstacles to the sale thereof , and for legal services” 
a percentage of the gross proceeds (Kec., p. 6). 

It is unnecessary to consider whether his agreement to 
perfect the title and to remove clouds was not of itself an 
undertaking on his part to bring suit if nec<**arv to accom¬ 
plish those objects. It might, with much reason, be so 
argued. But he went further, and expressly agreed to re - 
move the obstacles standing in the way of a sale. 

What w r ere these obstacles? The answ T er, and the only 




answer to be found in the record, is appellant's adverse pos¬ 
session and claim of ownership. 

It cannot be seriously contended that appellant’s posses¬ 
sion was not adverse, for, not only does the record show that 
it wap (Kec., p. 7), but the deed itself indicates, in the first 
clause quoted above, that the parties recognized there was 
*ome adverse claim. It must have been appellant’s claim 
which they had in mind and there referred to. The record 
shows no other; and if there had been any other claim con- 
>tituting a cloud upon the title, it would necessarily have 
appeared at the trial. If appellee’s title had not been clear, 
except for appellant’s possession, that of itself would have 
prevented a judgment in his favor, for the right to recover 
m ejectment depends always upon plaintiff’s establishing 
affirmatively a clear title in himself. 

77,;* appellant, therefore, nan the obstacle to the sal- 
which the attorney-grantee undertook to remove, and she 
must also have constituted the “cloud” and the “adverse 
claim” referred to in the deed. Hence we submit that a 
rmt to remove appellant wan what the parties had in mind 
and was the very object of this conveyance. And such a suit 
was filed, shortly afterwards (Ree., p. 12); later another 
(Rec., p. 14), (i7id later still the preseTit otic. 

Tn Hamilton vs. Gray, 67 Vt„ 233, the contract contained 
ao express agreement to bring suit, nor did it expressly con¬ 
fer the right to sue, and the court said (page 236): 


It is argued by the plaintiff that the subject- 
matter of a champertous agreement must be a suit 
or that one must be in contemplation. Conceding 
this to be true we think a suit to enforce the claims 
burly within the contemplation of the parties to the 
agreement. I he plaintiff took the claims for col¬ 
lection, and under the agreement he had the right to 
bring suits, if necessary, to collect the claims, and 
it is fair to infer the parties had in mind that in the 
collection of a large number of evidently poor, and 

some _ outlawed, claims, suits would become neces- 
sary. (Italics ours.) 

2g 
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Certainly Mr. Adriaans had the right to bring suit. And 
it is fair to infer that the parties to the present contract had 
in mind that in executing the trusts thereby granted and 
assumed suit would become necessary. 

This inference is supported by the fact mentioned above, 
that three successive suits to recover the property from ap¬ 
pellant have been instituted since the deed to Adriaans was 
made,—the first one very shortly afterwards. And it may 
also be observed that if these grantors were the law¬ 
ful heirs of Thomas Ritter, they became entitled to the 
possession of this property immediately upon his death in 
1897, yet no steps whatsoever were taken to establish title in 
them until nine years later, when Attorney Adriaans under¬ 
took by this trust deed to enforce a claim which, so far as 
appears, they had never even asserted before that time. 

1 his trust deed does not expressly provide who should pay 
the costs and expenses to l>e incurred by the attorney-grantee, 
but it appears from the record that the grantors were not to 
P a !J them. According to the evidence offered by appellee, 
one of the alleged heirs said she was not going to spend any 
money about the property (Rec., p. 10 ), and another, that 
she had paid no part of the costs of this or any other pro¬ 
ceeding, and had not agreed to pay any (Rec., p. 12). Yet 
it may be argued in behalf of appellee, that because there 
was no express stipulation by Mr. Adriaans to pay or ad¬ 
vance the costs and expenses, the court would not be justified 
in holding such to have been his agreement. 

But no express covenant was necessary, we submit, if that 
was the natural result of the contract. If Mr. Adriaans was 
not to pay the costs and expenses, who was? The contract 
does not provide that expenses of any kind are to be paid < 

by the alleged heirs, or even charged against their interest; 
and if such had been the agreement, it would most certainly 
have been set forth. The attorney-grantee would have in¬ 
sisted, when assuming a trust of this character, that it should 
clearly appear that the costs and expenses necessarily inci- 


« 


dent to his execution of the trusts, and for which he would 
be primarily liable, were not to be borne by him, but by 
the grantors, if that had, in reality, been the agreement be¬ 
tween them. 

The same point was urged in the attempt to uphold the 
deed in the Peok-Heurich case, supra, and was thus effect¬ 
ually answered by this court (pages 284, 285): 

* 

There was considerable argument on behalf of 
the appellants expended in an attempt to show that 
the deed, which contained the agreement of the par¬ 
ties, did not expressly provide for the payment of the 
costs and expenses of the litigation by the attorney; 
and that he might be regarded as advancing the costs 
in the shape of a loan to his clients. It may be ad¬ 
mitted that the contract contains no express covenant 
that the attorney shall pay the costs of litigation. 
But no express covenant for that purpose is required, 
if that was the necessary result of the contract. The 
title, so far as the clients had title to convey, was 
vested in the attorney and his co-trustee for the ex¬ 
press purpose of instituting suits in their own names 
and in their own rights; and if the contract were 
wholly silent on the subject, the plain inference 
would be that they should pay the costs and ex¬ 
penses. Costs and expenses were to be paid; costs 
and expenses, we presume were paid; and plaintiffs 
are primarily liable for such costs and expenses.” 
(Italics ours.) 

But by many authorities it is not considered an essential 
element of champerty that there should be an agreement, 
express or implied, by the champertor, to pay costs. Stan¬ 
ton vs. Haskin, 1 MacA., 558; Scobey vs. Ross, 13 Ind., 
117; Lathrop vs. Amherst Bank, 9 Mete., 489; Backus vs. 
Byron, 4 Mich., 535; 6 Cyc., 859, note 40. 

It probably will not be questioned that whatever suits were 
necessary would have to be instituted in the name of the 
trustee. Manifestly they could not be brought in the grant¬ 
ors’ names. They had parted with whatever title they had 


/ 
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and vested the same in their attorney. And the pretended 
conveyance by Adriaans to apj>ellee did not alter the situa¬ 
tion. If this conveyance was effective for any purpose it 
was only to substitute the latter as trustee, and consequently, 
as plaintiff in ihe suit, in place of the former. Adriaans’ 
trust being primarily to perfect the title to the property by 
removing clouds therefrom and obstacles to the sale thereof, 
he w'as without authority to sell until those trusts were fullv 
executed. The power to sell was merely an incident to the 
main trust, the execution of which was a condition precedent 
to his exercise of this incidental power. The sale of the 
property was simply the means provided for dividing it 
among the grantors and grantee after it was recovered. 

Adriaans and all j>ersons dealing with him were strictly 
Inmnd by the terms of his trust. And. as he had not exe¬ 
cuted the trust—nor in fact done anything to perfect the 
title or to remove clouds therefrom or obstacles to the sale— 
as his grantee was bound to know, such grantee took any title 
Adriaans may have had charged with that trust. So that if 
the conveyance by Adriaans to Newburgh, apj>ellee. could 
have any effect, it would be to substitute him as trustee in 
place of Adriaans. 1 Perry on Trusts (6th ed.), sec. 217. 

It is submitted that this trust deed to Adriaans and the 
trust deed in the Peck-Heurich case, supra, are so nearly 
identical in their intent and legal effect that the rule applied 
in that case is equally applicable here. 


Pedigree Testimony of William H. Griffin Was 

Incompetent. 


i 


The third assignment of error relates to the refusal of the 
trial court to strike out the testimony of this witness upon 
the issues of the births, marriages and deaths of his mother’s 
alleged relatives who would take in preference to himself 
and the other grantors to Adriaans. 
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On cross-examination the witness stated (Rec., p. 13) that 
the information upon which he based such testimony w r as 
acquired in talking with various persons, including his 
brothers and sisters and Mr. Adriaans, since litigation over 
this property teas begun . Counsel for appellant thereupon 
moved to strike out so much of his testimony as related to 
these genealogical facts on the ground that, not being based 
upon declarations of deceased members of the family, nor 
upon the witness’ own knowledge of family tradition, but 
upon alleged information obtained by him during the pen¬ 
dency of litigation involving said genealogy, the same was 
incompetent (Rec., p. 13). 

The recognized exception to the hearsay evidence rule 
which permits hearsay upon questions of pedigree restricts 
such evidence .to declarations of deceased members of the 
family made before the controversy arose. 16 Cyc., 1228, 
1231, and cases cited. 

It is thus stated in Jones on Evidence, 2d ed., sec. 312: 

» “The declarations of deceased persons may be re¬ 
ceived * * * when such declarations refer to the 

age, relationship, birth, marriage, death or legitimacy 
of persons legally related by blood or marriage to the 
declarant. But the declarations must have been made 
before the controversy in relation to which they are to 
be proved arose”. 

(See also sec. 318.) 


1 his witness’ testimony does not come within the excep¬ 
tion for three reasons, any one of which alone would render 
his testimony incompetent: 

First, the witness does not pretend to relate declarations 
of deceased persons; 

Second, the alleged declarations were not made before the 
controversy arose; and, 

Third, his testimony, to an extent not disclosed, was based 
upon the declarations of Mr. Adriaans, a person wholly un¬ 
related to the family, and of other persons not named at all. 







The prejudicial effect of allowing this testimony to be 
considered by the jury will ap|»ear from what follows. 

For proof of the extinction of those lines of descent 
entitled to take in preference to these alleged heirs, appellee 
depended solely upon this incompetent testimony and the 
testimony of this witness’ sister, Catharine Buck, to be pres¬ 
ently referred to. 

Appellee was put upon proof of his own title, and upon 
its strength alone depended his right to recover. Posey vs. 
Hanson, 10 App. D. C., 490, T>04, where this court savs: 

it was incumbent upon the lessors of the plaintiff 
claiming as they do by collateral descent, to * * * 

prove all the different links in the chain of descent, 
which will show that the persons last seized and the 
claimants descended from some common ancestor, to¬ 
gether with the extinction of all those lines of de¬ 
scent which claim in preference to the lessors of 
the plaintiff. They must prove the marriages, births 
and deaths; and the identity of persons necessary to 
fix title upon themselves to the exclusion of others 
who would have, if in existence, a better title to the 
land sought to be recovered.” 

And, at page 505: 

“The plaintiff must remove every possibility of title 
in another person in the line of descent before he 
can recover ; no presumption being admitted against 
the person in possession.” 

The propositus in the present ciise, Thomas Ritter, had 
one brother, William, and one sister, Mary (Rec.. p. 9 ). 
who were children during the civil war (Rec., p. 10), and 
hence it would seem that there ought to be many persons 
living who could testify of their own knowledge with re¬ 
spect to them; yet the only evidence as to whether William 
married and had issue, and as to whether Mary is dead, un¬ 
married and without issue, is the testimony referred to above 
of two of the claimants, William H. Griffin and Catharine 


Ruck. Neither pretends to have personal knowledge of the 
facts, hut testify to alleged statements of others to the effect 
that said William and Mollie both died unmarried and 
without issue. 

The witness Catharine Buck was so discredited that it is 
improbable, to say the least, that the jury would have found 
such facts upon her testimony alone. 

Catharine Buck's Testimony. 

This witness testified, upon direct examination, that her 
information with respect to William and Mary Ritter, and 
of the others whom she had not personally known, was ac¬ 
quired from her father and uncle (Rec., p. 11). On 
cross-examination she denied repeatedly that, at the former 
trial, she had testified explicitly that all of her knowledge as 
to these persons had come to her in conversations with her 
mother (Rec., pp. 11, 12). 

I hree witnesses, including the justice who presided, say 
(Rec., pp. 14, 15, 16) that, at the previous trial, this wit¬ 
ness testified in great detail in respect to the births, mar¬ 
riages, and deaths of persons whom she had never herself 
known, including William and Mary Ritter, and that she 
then stated and separately repeated as to each of these per¬ 
sons that her knowledge mis acquired wholly from conver¬ 
sations with her mother. .Ml three of these witnesses fur¬ 
ther testified that plaintiff’s own evidence, at that trial, dis¬ 
closed that the mother of said witness died when the vntness 
was four years old, and that this was called to the atten¬ 
tion of the justice then presiding, who, because proof of 
material facts of pedigree rested solely upon this witness’ 
uncorroborated testimony, and for other reasons, declined 
to submit that case to the jury. 

At the trial of the present case, the only corroboration of 
this witness was the testimony of the witness Griffin, above 
referred to, which, we submit, was no evidence at all. Yet 
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the jury were allowed to treat it as evidence, and they must 
necessarily have found the extinction of these nearer lines 
of descent, either upon (Triflin'* text i nto n if alone, disregard¬ 
ing Mrs. Buck’s testimony, or upon her testimony because 
corroborated by Griflin. In either ease the error of the court 
in not excluding the testimony of Griffin was equally preju¬ 
dicial to appellant. 

Conclusion. 

It is lespect fully submitted that the court, below erred in 
admitting in evidence the trust deed from Faunee and others 
to Adriaans, and the subsequent deed from Adriaans to ap¬ 
pellee; and in overruling ap|>ellant’s motion' to strike out 
the |>edigree testimony of the witness C.riftin; and that for 
these reasons the judgment below should be reversed. 

J. WILMER LATIMER, 

Attorney for Appellant*. 
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January Term, 1913. 


No. 2489. 


GEORGE E. WARDER ET AL. 

V8. 

CHARLES NEWBURGH. 


APPELLEE’S BRIEF. 


Statement of the Case. 

One Thomas Ritter acquired at different times three ad¬ 
jacent portions of lots 15 and 16, in square 503, in the city 
of Washington, D. C., which portions are aggregately de¬ 
scribed correctly in a deed to appellee (Rec., p. 6 ). He died 
accidentally by drowning in said city September 21, 1897 
(Rec., p. 8), intestate and without issue, leaving said unin 
cumbered property undisposed of. His widow, Ann Cather¬ 
ine Ritter, died March 3, 1906 (Rec., p. 8). The widow 
Is 












continued to live upon the property (1322 Sixth street 
southwest) from 1897 until 1904. Mrs. Ritter then en¬ 
trusted the property for rental purposes to Floyd E. Davis, 
a real estate agent in said city (Rec., p. 7). The latter 
placed one Harry Himelright on the premises as tenant; 
paying over the rents so collected to the widow (Rec., p. 7 ).‘ 
Under these circumstances the widow died in 1906. 

Mrs. Wilson advised the tenant, Himelright, to change 
payment of rental from Floyd E. Davis to J. H. Adriaan.-, 
which said tenant continued to pay from July 23, 1906, 
until February 20, 1907 (Rec., p. 7) ; on which latter date 
Mrs. Wilson induced said tenant to sign a lease with her as 
landlord (Rec., p. 7), and she continued to collect rent 
thereunder from successive tenants, including the Warders, 
until a writ of restitution was issued to plaintiff in this 
cause on the 18th dav of July, 1912. 

By inspection of the assignment of errors (Rec., pp. 16, 
17) it will appear that each of the ten objections to the 
judgment appealed from is based purely upon technical 
aspects of the evidence offered by plaintiff to establish the 
right to the possession. 

Taking up these errors assigned, seriatim, the following 
answers are submitted thereto. 


Assign merit of Error 1 . 

1. It is claimed by the appellant that the deed recorded 
in Liber 3131, folio 180 et xeq., Land Records D. C., is in¬ 
admissible in evidence, because the provisions thereof are 
champertous, as that term is judicially defined An analysis 
of decisions shows that the following ingredients must con¬ 
cur in a deed in order to support that objection thereto: 

(a) The subject-matter of the deed must be land, ad¬ 
versely held, whereof the grantors are out of possession. 


(6) The grantee of the deed must be an attorney, who 



takes all of grantor’s title in the realty, subject to an ac¬ 
counting possibly. 

m 

(c) The deed must contemplate the institution of pos¬ 
sessory proceedings by the attorney in his own name. 

(d) The deed must provide expressly or impliedly that 
the costs of the litigation shall be borne by the attorney 
pendente lite. 

( e ) That the recovery, if any, shall enure to the benefit 
of the attorney by his personal acquisition of the land; 
though possibly subject to accounting upon the sale. 

If any, and especially if all, of these elements are lacking 
in the deed at bar, it is respectfully urged that the character¬ 
ization “champertous” would not apply thereto. The deed 
(Rec., p. 4) shows that the grantors therein act as heirs-at- 
law of Thomas Ritter; that they convey the property de¬ 
scribed in the deed to an attorney as Trustee, upon seven 
specified trusts. It is not seriously contended at the bar 
that the second, third, fourth, fifth, or seventh trust is open 
to the objection of champerty. It is contended by appellant 
that the first and sixth trusts are within that objection. 
That the deed did not contemplate litigation is apparent by 
trust 4 (reaffirmed in trust 7), wherein the trustee is di¬ 
rected to reimburse Mrs. Wilson and Mrs. Baier for any 
expenditures made by either of them which enured ulti¬ 
mately to the exclusive benefit of the grantors in the deed. 
It must be apparent to the court that if the grantors in the 
deed could have foreseen what occurred after its execution 
this provision would have been omitted therefrom. Its 
presence is reconcilable only upon the hypothesis that no 
litigation was contemplated by the execution of the deed. 
The first and sixth trusts must therefore be construed in the 
light of the fourth trust, just as all parts of a statute are to 
be consulted to apply the doctrine of pari materia. In the 



following cases contracts have been judicially declared to 
be champertous: Matthews vs. Hevner, 2 App. C., 349; 
Johnson vs. Van Wyck, 4 App. C., 294; Peck vs. Heurich, 
6 App. C., 273; affirmed in 167 U. S., 624; Peck vs. Birt- 
w’ell, 8 App. C., 156. In the following cases contracts have 
been declared not to be champertous: Lewis vs. Bell. 17 
Howard, 616; McPherson vs. Cox, 96 U. S., 404; Stanton vs. 
TTaskin, 1 McArthur, 558. 

The Supreme Court clearly shows the line of demarcation 
between actionable and non-actionable contracts, in this re¬ 
spect, when it says: 

/‘The result is that this action cannot be main¬ 
tained by the trustees claiming under the deed, al¬ 
though a similar action might have been maintained 
bv the grantors in their own names.” Peck vs. Heu 
rich, 167 U. S., 624, 632. 

The Supreme Court did not mean to prohibit a client from 
compensating an attorney from the subject-matter of a liti¬ 
gation; it was even willing to go farther and give the attor¬ 
ney a lien thereon for his compensation (McPherson v*. 
Cox, 96 U. S., 404). That the court did mean to prevent 
ereb\ an attorney assumed the dual role of 
client and attorney, conducting a litigation against an ad¬ 
verse party with bis own means and in his own name (Peck 

vs. Heurich, 167 I . S., 632). As the deed at bar is ob¬ 
viously not drawn: 

(a) In respect of land adversely held, whereof grantois 
were out of possession, since appellant’s title was not adverse 
to appellee’s—both claiming under the same source of title. 

( b) To place a title in fee in an attornev, but onlv to 
create the attorney a trustee to perform permissible dutie- 
for the grantors they were themselves unable to accomplish. 

(c) To institute possessory proceedings in the attorney’s 

own name. 







( d) To compel the attorney to defray the costs of such 
litigation personally. 

(e) To cause a successful recovery to enure to the per¬ 
sonal benefit of the attorney, but exactly the reverse thereof, 
it must be clear to the court that none of the essential ele¬ 
ments of a champertous contract are found at bar; and that 
such objection thereto by appellant is not well founded. 

It will however doubtless be argued that the attorney was 
directed (trust 1) ‘‘to perfect the title to said property by 
acquiring adverse outstanding claims or encumbrances 
thereon,” wherefrom a champertous feature might be im¬ 
plied. If reference were made to the same liber (3131) 
wherefrom the deed at bar is taken, to conveyances recorded 
therein at folios 175, 176, 178, 179, et seq., whereunder ap¬ 
pellee also holds title, it would not be difficult to ascertain 
the intention of the parties by the insertion of this provision. 
That the institution of possessor}' proceedings was not 
thereby contemplated is clear from the fact that on Decem- 
l>er 5, 1906, the grantors were in possession of the property, 
with the assent of appellant Wilson, as appears from the 
tenant's testimony (Rec., p. 7) wherein he stated that he 
paid rent to the trustee from July 23, 1906, to February 20, 
1907, when he changed his allegiance to Mrs. Wilson. 

Assignment of Error 2. 

If assignment of error 1 is well taken it does not follow 
that assignment of error 2 is well taken. Appellee holds 
under deeds recorded in Liber 3131, folios 175, 176, 178, 

179, et seq., besides the one under dispute recorded at folio 

180. If the latter were void he would still hold under four 
others not impeached. 




Assignment of Error 3. 


As the weight and credibility of a witness’ testimony are 
purely questions addressed to the function of a jury (Reid 
i's. Anderson, 13 App. C., 30), it was entirely proper for the 
trial court, if it appeared upon the whole case that questions 
were presented for the determination of the jury, not to 
invade their province. Moreover, the witness distinctly 
stated (Rec., p. 14) that he had not acquired his informa¬ 
tion about the genealogy of his family from his attorney, 
but knew’ it all long before he ever met his attorney. The 
trial court exercised a wholesome judicial discretion in per¬ 
mitting the entire deposition of the witness to be considered 
b\ the jury, and should be sustained therein by this court 
(Kohner vs. Traction Co., 22 App. C., 181; Rockwell vs. 
Fraction Co., 25 App. C., 98; Gassenheimer, 24 App. C, 
312). 


Assignment of Error 4. 

This court has on numerous occasions stated when a trial 
court is, and when it is not, justified to direct a verdict, that 
it might be tedius to do more than refer to the cases wherein 
this court has drawn the line of demarcation between the 
function of the court and that of the jury, (R. R. Co. vs. 
Carrington, 3 App. C., 101; Worthen vs. Hammond, 5 App. 
C., 167; Hardy vs. \\ ise, 5 App. C.,108; R.R. Co. vs. Gohvav, 
6 App. C., 143; D. C. vs. Gray, 6 App. C., 314; Adams vs. 
R. R. Co., 9 App. C., 26; Barbour vs. Moore, 10 App. C., 30; 
Hazleton vs. Le Due, 10 App. C., 379; Rouser vs. R. R. Co., 
13 App. C., 320; Green vs. U. S., 25 App. C., 549; Ubhoff 
vs. Brandenburg, 26 App. C., 3; Dodge vs. Rush, 28 App. C.. 
149). 
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Assignment of Error 5. 

Witness Dunnington produced the Directory of Wash¬ 
ington, D. C., of 1858, wherefrom it appeared that “Lydia 
Ritter, widow of William Ritter,” lived here then (Roc., p. 
9). Witness Dove (Rec., p. 11) testified she knew the 
old lady (Lydia) as the mother of three boys and 
a girl. Witness Davis (Rec., p. 8) knew the same 
three boys and a girl. Witness Buck (Rec., p. 11) testified 
to seeing a headboard on her grave marked “Lydia Ritter, 
widow of William.” Witness Griffin (Rec., p. 12) testified 
similarly. Thomas Ritter, the common source of title, stated 
under oath (Rec., p. 9) that his father and John R. Ritter’s 
father were brothers. The trial court was of opinion that 
such evidence was competent for the consideration of the 
jury in ascertaining whether Lydia Rebecca Ritter was law¬ 
fully married; and it is submitted a sound legal discretion 
was thus exercised. 


Assignment of Error 6. 

Witness Rachel C. Hoile testified de bene esse on the 8th 
day of August, 1907, in the city of Washington, D. C., 
in cause at law 49512, at a place where appellant Wilson 
and her counsel Latimer were both present, that Molly 
Ritter died unmarried. This aged witness lived in Mary¬ 
land, both at the time this deposition was taken and also 
at the time of the trial recently held, and her deposition was 
offered by plaintiff. Defendant objected to the deposition 
being read unless proof were forthcoming of an unsuccessful 
effort to bring her personally before the jury. The ex¬ 
igencies of this trial did not then make such effort possible. 
The objection was sustained and the deposition excluded. 
The witness was cross-examined by Mr. Latimer in the depo¬ 
sition. Under well-recognized principles of estoppel, he 





8 


should not be permitted to place an obstacle to testimony 
going before the jury and then object to the lack thereof. 


Assignment of Error 7. 

The criticism of assignment No. 0 is also applicable to 
assignment No. 7. 


Assignment of Error 8. 


llie criticism of assignment No. 6 is also applicable to 
assignment No. 8. 


Assignment of En'or 9. 

Witness Madison testified William Hitter is dead (Rec., 
p. 9). The death certificate shows he died October 5, 188(5 
(Rec., p. 8), and that, he died unmarried. Witness Buck 
testified (Rec., p. 11) that William died unmarried. Wit¬ 
ness Griffin testified to the same effect (Rec., p. 12). It is 
submitted that when official and unofficial evidence con¬ 
curred in the same condition of facts it would have been an 
abuse of judicial discretion to have withdrawn this question 
from the consideration of the jury. 


Assignment of Eiiror 10. 

As stated in answer to assignment 9, both the official and 
unofficial evidence agreed that William Ritter died unmar¬ 
ried. If the jury so found, as apparently they did, it was 
impossible for them to find that William had issue. 
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ARGUMENT. 

Certain legal questions are so interwoven with the ten 
assignments of error that they might be advantageously con¬ 
sidered apart therefrom. 

1. The title to the property being in Thomas Ritter, it 
would be legally presumed that his widow had only a dower 
right therein. If she had any different title it should have 
been proved in equity (Whitaker vs. Loan Co., 7 App. C.. 
203). 

2. The widow and her privies are estopped from claiming 
a different title than her dower by the recital in the mortgage 
executed by her (Liber 1783, folio 296 et seq., Land Record- 
D. C.; Morris vs. Wheat, 8 App. C., 379). 

3. If the sole title of the widow in the land was a dower 
right it became extinguished by her death. A lease by her 
or her agent automatically expired with the termination of 
her estate by death (Velati vs. Dante, 41 W. L. R., 40; 
Brown vs. Colson, 41 Ga., 42; Moore vs. Gilliam, 5 Mum 
ford, 346; Sis vs. Boarman, 11 App. C., 116). 

4. The tenant Himelright was, by the widow's death, ab¬ 
solved from his previous relation to Floyd E. Davis (Velati 
vs. Dante, 41 W. L. R., 40), and it was competent for him 
to sign a lease with a trustee, who was settling up the estate 
of Thomas Ritter, as he did by signing such lease July 23, 
1906—with the assent of appellant Wilson (Rec., p. 7). 
Such act did not constitute an attornment. The tenant was 
not concerned as to who succeeded to Thomas Ritter's title, 
whether the husband's or the wife’s kin. 


2s 
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5. The question who succeeded to Thomas Ritter’s title is 
determined by sections 948 to 951 of the Code for the Dis- 
trict of Columbia. Certain degrees of nearness of kin to 
the intestate are thereby created, so that persons in the first 
degree would take, to the exclusion of all in the subsequent 
degrees. I pon failure of those in the first degree, those in 
the second degree would similarly bar those more remote. 
So on until the most remote kin are reached (section 951, 
Code). Lpon failure of any kin whatever, the property 
would escheat to the United States (section 962). 

6. The theory of appellant Wilson is that if plaintiff fails 
m proving title then automatically her title to the property 
is established under section 951, Code. It is therefore 
proper to examine into plaintiff’s title, to the extent called 
for by the assignments of error. 

The fifth assignment goes to the root of appellee’s title. 
He was not able to offer proof of a ceremonial marriage be¬ 
tween Lydia Rebecca Ritter and the father (William Ritter) 
of the three boys and two girls, whom she acknowledged to • 
Grangers to be her children. Can such marriage be inferred 
from circumstances? Is the birth of five children one cir¬ 
cumstance? Ts the insertion of her name in Washing¬ 
ton Directory of 1858 as the “widow of William Ritter” 

' another circumstance? Is the insertion of her name in the 
United States Census of 1860 as the “widow of William 
Ritter” another circumstance? Is the inscription on her 
grave as being the “widow of William Ritter” another cir¬ 
cumstance? Is the sworn statement of Thomas Ritter, that 
his father and Rufus Ritter’s father w*ere brothers (Rec., p. 

9) another circumstance? Are such circumstances com¬ 
petent to be submitted to a jury, from which a legal marriage 
could be inferred? See exhibit attached hereto. Those 
questions present no novelty at the bar and have heretofore 
been judicially considered (Jewell vs. Jewell, 1 Howard. 
219; Meister vs. Moore, 96 U. S., 76; Md. vs. Baldwin, 112 
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U. S., 490, 494; Travers vs. Reinhardt, 25 App. C., 567, 
affirmed in 205 U. S., 423; Green vs. Norment, 5 Mackey, 
^0; Diggs vs. Worm ley, 21 D. C., 477; Pierce vs. Jacobs, 18 
D. C., 498; Jennings vs. W ebb, 8 App. C., 43; Posey vs. 
Hanson, 10 App. C., 496). 

The sixth, seventh, eighth, ninth, and tenth assignments 
are all subordinate to the fifth. These having been dis¬ 
cussed before, no repetition here is necessary. 


7. The foundation of the litigation at bar, lasting from 
February 20. 1907 (Rec.. p. 7), to date, is due to a lease 
signed by the former tenant, Himelright, on that date with 
appellant Wilson as landlord, whereby this tenant annulled 
a lease signed by him on July 23, 1906, with John H. Ad 
riaans, trustee, as landlord. Are titles in the District of 
Columbia so flexible and unstable that an ordinary terre- 

• %j 

tenant can select his landlord at will (Housam vs. Kuneche, 
15 D. C., 297; Rollers vs. Carruthers, 5 App. C., 368; Wood¬ 
ward vs. Brown, 13 Peter. 1; Stott vs. Rutherford, 92 V. S.. 
•107; William vs. Morris, 95 U. S., 444; Morris vs. Wheat, 
11 App. C., 210; McFarlane vs. Kirby, 28 App. C., 391). 

8. From March 3. 1906. until February 20. 1907, appel¬ 
lant Wilson was solicitous to settle up the estate of Thoma.** 
Ritter (Rec., p. 8). Before July 23, 1906. she had found 
the heirs of Thomas Ritter and advised the tenant to recog 
nize their trustee in the payment of rent (Rec., p. 7). The 
courts have heretofore held that inconsistent action bv a 
party at different times creates such estoppel as to disable 
such party to avail thereof (Oneale vs. Thornton. 6 Cranch 
(V. S.), 53; Hiatt vs. Brown. 15 Wall., 177; Clark vs. U. S., 
95 U. S.. 559; R. R. Co. vs. McCarthy, 96 U. S., 258; Kirk 
vs. Hamilton, 102 U. S., 68 ; Daniels vs. Tiemev, 102 U. S., 
415; Laughlin vs. Mitchell, 121 U. S., 411; Walter vs. 
Bickham, 122 U. S.. 320; Davis vs. Wakeles, 156 U. S., 691; 
Walker vs. Brown, 165 U. S., 654; R. R. Co. vs. Osborn, 
193 U. S., 17; Utermehle vs. Norment, 197 U. S., 40; Har- 
riman vs. Securities Co., 197 U. S., 244 ; Iron Co. vs. Cun- 






13 


tiingham, 44 Fed. R., 244; Shillito vs. McClung, 45 Fed. R., 
779; Lewis vs. Dennison, 2 App. C., 387; Int. Co. vs. Lamont, 
2 App. C., 532; Evans vs. Schoonmaker, 2 App. C., 62; 
Mann vs. Cooper, 2 App. C., 226; Mackie vs. Howard, 3 App. 
C., 461; Sanche vs. Electrolihration Co., 4 App. C., 453; 
r. 8. vs. Maloney, 4 App. C., 505; Marshall vs. Augusta. 5 
App. C., 183; Lansburgh vs. D. C., 8 App. C., 10; U. S. vs. 
Boyd, 8 App. C., 440; Hamilton vs. Rathbone, 9 App. C., 
48; Croplev vs. Eyster, 9 App. C., 373; Anderson vs. Reid, 
10 App. C., 426; Dexter vs. Gordon, 11 App. C., 60; Morris 
vs. Wheat, 11 App. C., 201; Deposit Co. vs. Gray, 12 App. 
C., 276; Bowie vs. Hume, 13 App. C., 286; Bean vs. Wheat- 
ley, 13 App. C., 473; Keane vs. Chamberlain, 14 App. C., 
84; Sinnott vs. Kennadav, 14 App. C., 1; Moyers vs. Cum¬ 
mings, 17 App. C., 524; Bank vs. Construction Co., 17 App. 
C., 524; Bride vs. McFarland, 18 App. C., 120; Latney vs. 
U. S., 18 App. C., 265; Oettingham vs. D. C., 18 App. C., 
375; Smith vs. Sullivan, 20 App. C., 553; Shappirio vs. 
Goldberg, 20 App. C., 185; Clark vs. Barber, 21 App. C., 
274; Utermehle vs. Norment, 22 App. C., 31; Dangerfield 
vs. Williams, 26 App. C., 508; U. S. vs. Day, 27 App. C., 
458; Watson vs. Carver, 27 App. C., 555; Winslow vs. R. R. 
Co., 28 App. C., 126; Morse vs. Hine, 29 App. C., 433; Lyon 
vs. Bursev, 36 App. C., 235; Rawlett vs. Nash, 38 App. C., 
598). 

9. Whether the relation of the parties creates any adverse 
possession between them by the hostile act of appellant Wil¬ 
son entering upon the premises and procuring the attorn¬ 
ment of the tenant has also heretofore been judicially con¬ 
sidered (Ashley vs. Bradshaw, 14 App. C., 485; 180 U. S., 
59; Hogan vs. Kurtz, 94 U. S., 773; Sharon vs. Tucker, 144 
U.S., 533; Bradshaw vs. Stott, 4 App. C., 527; Ebbinghaus 
v8m Killian, 1 Mackey, 247; Thaw vs. Ritchie, 4 Mnckey, 
347; Ewing vs. Burnett, 11 Peter, 41; Burns vs. Byrne, 45 
Iowa. 285; Newell vs. Woodruff, 30 Conn., 492; Price vs 
Hall, 140 Ind., 314). 





n concluding (his review the attention of the court is 
called to section 988 of the Code, whereby it is provided that 
the plaintiff is entitled to a verdict if he can show that “ax 
agotmt the defendant ” he is entitled to immediate possession 
of the premises. In the case at bar three of the defendants 
have removed from the premises pendente lite, do not join 
in the appeal from the judgment, acquiesce therein, and 
tacitly confess the propriety of the verdict. As to the re¬ 
maining defendant, such inconsistent conduct is shown as 
to create an estoppel to deny plaintiff’s title. It is a serious 
question whether appellant Wilson, by recording her lea«e 
(Rec., p. 7), has violated Section 845 (a) of the Code. The 
possession of Ann Catherine Ritter from September 21 
189/, until March 3, 1906, was as widow and not as heir, 
of Thomas Ritter. 

By comparison of errors assigned in the record (p. 16) 
with the errors assigned in the appellants’ brief, it will be 
olserved that the number has been reduced from 10 to 3. 
and that original assignments 4, 5, 6. 7, 8, 9, 10 in the 
record are apparently waived. 

Many of the statements of fact in appellants’ brief are not 
only unsupported, but contradicted, bv the evidence, e. g.: 

(a) The evidence shows at the time of the execution of 
the deed (Rec., p. 4), December 5, 1906, the grantors therein 
were in possession (Rec., p. 7, Himelright). 

(/>) Being then in possession, they could not intend, bv 
the deed, to direct possessory proceedings. 

(c) The possession was not physically altered until Feb¬ 
ruary 20, 1907. 

(rl) The attorney-trustee then had seven months’ rent of 
$12.50 per month, besides the $100 deposit of the prospective 
purchaser, Abell, in his possession, who forfeited his deposii 
by declining to take the title. This money was applied to 
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defraying expenses occasioned by the conflict begun by ap* 
pellant Wilson and her attorney, J. Wilmer Latimer, Febru- 
ary 20, 1907. Additional costs have also been supplied by 
appellee, which are credited on the debt for purchase-money 
he ow r es his grantors. 

(e) The litigation successively carried on has never been 
in the name of the attorney-trustee. 

Respectfully submitted, 

W. A. HENDERSON, 

J. H. ADRIAANS, 

Counsel for Appellee. 
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